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(2) Is unmarried;
(3) Has been declared dependent upon

a juvenile court located in the United
States in accordance with state law
governing such declarations of depend-
ency, while the alien was in the United
States and under the jurisdiction of the
court;

(4) Has been deemed eligible by the
juvenile court for long-term foster
care;

(5) Continues to be dependent upon
the juvenile court and eligible for long-
term foster care, such declaration, de-
pendency or eligibility not having been
vacated, terminated, or otherwise
ended; and

(6) Has been the subject of judicial
proceedings or administrative pro-
ceedings authorized or recognized by
the juvenile court in which it has been
determined that it would not be in the
alien’s best interest to be returned to
the country of nationality or last ha-
bitual residence of the beneficiary or
his or her parent or parents; or

(7) On November 29, 1990, met all the
eligibility requirements for special im-
migrant juvenile status in paragraphs
(c)(1) through (c)(6) of this section, and
for whom a petition for classification
as a special immigrant juvenile is filed
on Form I–360 before June 1, 1994.

(d) Initial documents which must be
submitted in support of the petition. (1)
Documentary evidence of the alien’s
age, in the form of a birth certificate,
passport, official foreign identity docu-
ment issued by a foreign government,
such as a Cartilla or a Cedula, or other
document which in the discretion of
the director establishes the bene-
ficiary’s age; and

(2) One or more documents which in-
clude:

(i) A juvenile court order, issued by a
court of competent jurisdiction located
in the United States, showing that the
court has found the beneficiary to be
dependent upon that court;

(ii) A juvenile court order, issued by
a court of competent jurisdiction lo-
cated in the United States, showing
that the court has found the bene-
ficiary eligible for long-term foster
care; and

(iii) Evidence of a determination
made in judicial or administrative pro-
ceedings by a court or agency recog-

nized by the juvenile court and author-
ized by law to make such decisions,
that it would not be in the bene-
ficiary’s best interest to be returned to
the country of nationality or last ha-
bitual residence of the beneficiary or of
his or her parent or parents.

(e) Decision. The petitioner will be
notified of the director’s decision, and,
if the petition is denied, of the reasons
for the denial. If the petition is denied,
the petitioner will also be notified of
the petitioner’s right to appeal the de-
cision to the Associate Commissioner,
Examinations, in accordance with part
103 of this chapter.

[58 FR 42850, Aug. 12, 1993]

§ 204.12 How can second-preference
immigrant physicians be granted a
national interest waiver based on
service in a medically underserved
area or VA facility?

(a) Which physicians qualify? Any
alien physician (namely doctors of
medicine and doctors of osteopathy) for
whom an immigrant visa petition has
been filed pursuant to section 203(b)(2)
of the Act shall be granted a national
interest waiver under section
203(b)(2)(B)(ii) of the Act if the physi-
cian requests the waiver in accordance
with this section and establishes that:

(1) The physician agrees to work full-
time (40 hours per week) in a clinical
practice for an aggregate of 5 years
(not including time served in J–1 non-
immigrant status); and

(2) The service is;
(i) In a geographical area or areas

designated by the Secretary of Health
and Human Services (HHS) as a Medi-
cally Underserved Area, a Primary
Medical Health Professional Shortage
Area, or a Mental Health Professional
Shortage Area, and in a medical spe-
ciality that is within the scope of the
Secretary’s designation for the geo-
graphical area or areas; or

(ii) At a health care facility under
the jurisdiction of the Secretary of
Veterans Affairs (VA); and

(3) A Federal agency or the depart-
ment of public health of a State, terri-
tory of the United States, or the Dis-
trict of Columbia, has previously deter-
mined that the physician’s work in
that area or facility is in the public in-
terest.

VerDate 11<MAY>2000 08:40 Jan 23, 2001 Jkt 194025 PO 00000 Frm 00170 Fmt 8010 Sfmt 8010 Y:\SGML\194025T.XXX pfrm01 PsN: 194025T



171

Immigration and Naturalization Service, Justice § 204.12

(b) Is there a time limit on how long the
physician has to complete the required
medical service?

(1) If the physician already has au-
thorization to accept employment
(other than as a J–1 exchange alien),
the beneficiary physician must com-
plete the aggregate 5 years of quali-
fying full-time clinical practice during
the 6-year period beginning on the date
of approval of the Form I–140.

(2) If the physician must obtain au-
thorization to accept employment be-
fore the physician may lawfully begin
working, the physician must complete
the aggregate 5 years of qualifying full-
time clinical practice during the 6-year
period beginning on the date of the
Service issues the necessary employ-
ment authorization document.

(c) Are there special requirements for
these physicians? Petitioners requesting
the national interest waiver as de-
scribed in this section on behalf of a
qualified alien physician, or alien phy-
sicians self-petitioning for second pref-
erence classification, must meet all eli-
gibility requirements found in para-
graphs (k)(1) through (k)(3) of § 204.5. In
addition, the petitioner or self-peti-
tioner must submit the following evi-
dence with Form I–140 to support the
request for a national interest waiver.
Physicians planning to divide the prac-
tice of full-time clinical medicine be-
tween more than one underserved area
must submit the following evidence for
each area of intended practice.

(1)(i) If the physician will be an em-
ployee, a full-time employment con-
tract for the required period of clinical
medical practice, or an employment
commitment letter from a VA facility.
The contract or letter must have been
issued and dated within 6 months prior
to the date the petition is filed.

(ii) If the physician will establish his
or her own practice, the physician’s
sworn statement committing to the
full-time practice of clinical medicine
for the required period, and describing
the steps the physician has taken or in-
tends to actually take to establish the
practice.

(2) Evidence that the physician will
provide full-time clinical medical serv-
ice:

(i) In a geographical area or areas
designated by the Secretary of HHS as

having a shortage of health care profes-
sionals and in a medical speciality that
is within the scope of the Secretary’s
designation for the geographical area
or areas; or

(ii) In a facility under the jurisdic-
tion of the Secretary of VA.

(3) A letter (issued and dated within
6 months prior to the date on which the
petition is filed) from a Federal agency
or from the department of public
health (or equivalent) of a State or ter-
ritory of the United States or the Dis-
trict of Columbia, attesting that the
alien physician’s work is or will be in
the public interest.

(i) An attestation from a Federal
agency must reflect the agency’s
knowledge of the alien’s qualifications
and the agency’s background in mak-
ing determinations on matters involv-
ing medical affairs so as to substan-
tiate the finding that the alien’s work
is or will be in the public interest.

(ii) An attestation from the public
health department of a State, terri-
tory, or the District of Columbia must
reflect that the agency has jurisdiction
over the place where the alien physi-
cian intends to practice clinical medi-
cine. If the alien physician intends to
practice clinical medicine in more than
one underserved area, attestations
from each intended area of practice
must be included.

(4) Evidence that the alien physician
meets the admissibility requirements
established by section 212(a)(5)(B) of
the Act.

(5) Evidence of the Service-issued
waivers, if applicable, of the require-
ments of sections 212(e) of the Act, if
the alien physician has been a J–1 non-
immigrant receiving medical training
within the United States.

(d) How will the Service process peti-
tions filed on different dates?

(1) Petitions filed on or after November
12, 1999. For petitions filed on or after
November 12, 1999, the Service will ap-
prove a national interest waiver pro-
vided the petitioner or beneficiary (if
self-petitioning) submits the necessary
documentation to satisfy the require-
ments of section 203(b)(2)(B)(ii) of the
Act and this section, and the physician
is otherwise eligible for classification
as a second preference employment-
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based immigrant. Nothing in this sec-
tion relieves the alien physician from
any other requirement other than that
of fulfilling the labor certification
process as provided in § 204.5(k)(4).

(2) Petitions pending on November 12,
1999. Section 203(b)(2)(B)(ii) of the Act
applies to all petitions that were pend-
ing adjudication as of November 12,
1999 before a Service Center, before the
associate Commissioner for Examina-
tions, or before a Federal court. Peti-
tioners whose petitions were pending
on November 12, 1999, will not be re-
quired to submit a new petition, but
may be required to submit supple-
mental evidence noted in paragraph (c)
of this section. The requirement that
supplemental evidence be issued and
dated within 6 months prior to the date
on which the petition is filed is not ap-
plicable to petitions that were pending
as of November 12, 1999. If the case was
pending before the Associate Commis-
sioner for Examinations or a Federal
court on November 12, 1999, the peti-
tioner should ask for a remand to the
proper Service Center for consideration
of this new evidence.

(3) Petitions denied on or after Novem-
ber 12, 1999. The Service Center or the
Associate Commissioner for Examina-
tions shall reopen any petition affected
by the provision of section
203(b)(2)(B)(ii) of the Act that the Serv-
ice denied on or after November 12,
1999, but prior to the effective date of
this rule.

(4) Petitions filed prior to November 1,
1998. For petitions filed prior to No-
vember 1, 1998, and still pending as of
November 12, 1999, the Service will ap-
prove a national interest waiver pro-
vided the beneficiary fulfills the evi-
dence requirements of paragraph (c) of
this section. Alien physicians that are
beneficiaries of pre-November 1, 1998,
petitions are only required to work
full-time as a physician practicing
clinical medicine for an aggregate of 3
years, rather than 5 years, not includ-
ing time served in J–1 nonimmigrant
status, prior to the physician either ad-
justing status under section 245 of the
Act or receiving a visa issued under
section 204(b) of the Act. The physician
must complete the aggregate of 3 years
of medical service within the 4-year pe-
riod beginning on the date of the ap-

proval of the petition, if the physician
already has authorization to accept
employment (other than as a J–1 ex-
change alien). If the physician does not
already have authorization to accept
employment, the physician must per-
form the service within the 4-year pe-
riod beginning the date the Service
issues the necessary employment au-
thorization document.

(5) Petitions filed and approved before
November 12, 1999. An alien physician
who obtained approval of a second pref-
erence employment-based visa petition
and a national interest waiver before
November 12, 1999, is not subject to the
service requirements imposed in sec-
tion 203(b)(2)(B)(ii) of the Act. If the
physician obtained under section 214(1)
of the Act a waiver of the foreign resi-
dence requirement imposed under sec-
tion 212(e) of the Act, he or she must
comply with the requirements of sec-
tion 214(1) of the Act in order to con-
tinue to have the benefit of that waiv-
er.

(6) Petitions denied prior to November
12, 1999. If a prior Service decision de-
nying a national interest waiver under
section 203(b)(2)(B) of the Act became
administratively final before November
12, 1999, an alien physician who believes
that he or she is eligible for the waiver
under the provisions of section
203(b)(2)(B)(ii) of the Act may file a
new Form I–140 petition accompanied
by the evidence required in paragraph
(c) of this section. The Service must
deny any motion to reopen or recon-
sider a decision denying an immigrant
visa petition if the decision became
final before November 12, 1999, without
prejudice to the filing of a new visa pe-
tition with a national interest waiver
request that comports with section
203(b)(2)(B)(ii) of the Act.

(e) May physicians file adjustment of
status applications? Upon approval of a
second preference employment-based
immigrant petition, Form I–140, and
national interest waiver based on a
full-time clinical practice in a shortage
area or areas of the United States, an
alien physician may submit Form I–
485, Application to Register Permanent
Residence or Adjust Status, to the ap-
propriate Service Center. The Service
will not approve the alien physician’s
application for adjustment of status
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until the alien physician submits evi-
dence documenting that the alien phy-
sician has completed the period of re-
quired service. Specific instructions for
alien physicians filing adjustment ap-
plications are found in § 245.18 of this
chapter.

(f) May a physician practice clinical
medicine in a different underserved area?
Physicians in receipt of an approved
Form I–140 with a national interest
waiver based on full-time clinical prac-
tice in a designated shortage area and
a pending adjustment of status applica-
tion may apply to the Service if the
physician is offered new employment
to practice full-time in another under-
served area of the United States.

(1) If the physician beneficiary has
found a new employer desiring to peti-
tion the Service on the physician’s be-
half, the new petitioner must submit a
new Form I–140 (with fee) with all the
evidence required in paragraph (c) of
this section, including a copy of the ap-
proval notice from the initial Form I–
140. If approved, the new petition will
be matched with the pending adjust-
ment of status application. The bene-
ficiary will retain the priority date
from the initial Form I–140. The Serv-
ice will calculate the amount of time
the physician was between employers
so as to adjust the count of the aggre-
gate time served in an underserved
area. This calculation will be based on
the evidence the physician submits
pursuant to the requirements of
§ 245.18(d) of this chapter. An approved
change of practice to another under-
served area does not constitute a new
6-year period in which the physician
must complete the aggregate 5 years of
service.

(2) If the physician intends to estab-
lish his or her own practice, the physi-
cian must submit a new Form I–140
(with fee) will all the evidence required
in paragraph (c) of this section, includ-
ing the special requirement of para-
graph (c)(1)(ii) of this section and a
copy of the approval notice from the
initial Form I–140. If approved, the new
petition will be matched with the pend-
ing adjustment of status application.
The beneficiary will retain the priority
date from the initial Form I–140. The
Service will calculate the amount of
time the physician was between prac-

tices so as to adjust the count of the
aggregate time served in an under-
served area. This calculation will be
based on the evidence the physician
submits pursuant to the requirements
of § 245.18(d) of this chapter. An ap-
proved change of practice to another
underserved area does not constitute a
new 6-year period in which the physi-
cian must complete the aggregate 5
years of service.

(g) Do these provisions have any effect
on physicians with foreign residence re-
quirements? Because the requirements
of section 203(b)(2)(B)(ii) of the Act are
not exactly the same as the require-
ments of section 212(e) or 214(l) of the
Act, approval of a national interest
waiver under section 203(b)(2)(B)(ii) of
the Act and this paragraph does not re-
lieve the alien physician of any foreign
residence requirement that the alien
physician may have under section
212(e) of the Act.

[65 FR 53893, Sept. 6, 2000; 65 FR 57861, Sept.
26, 2000]

PART 205—REVOCATION OF
APPROVAL OF PETITIONS

Sec.
205.1 Automatic revocation.
205.2 Revocation on notice.

AUTHORITY: 8 U.S.C. 1101, 1103, 1151, 1153,
1154, 1155, 1182, and 1186a.

§ 205.1 Automatic revocation.
(a) Reasons for automatic revocation.

The approval of a petition or self-peti-
tion made under section 204 of the Act
and in accordance with part 204 of this
chapter is revoked as of the date of ap-
proval:

(1) If the Secretary of State shall ter-
minate the registration of the bene-
ficiary pursuant to the provisions of
section 203(e) of the Act before October
1, 1991, or section 203(g) of the Act on or
after October 1, 1994;

(2) If the filing fee and associated
service charge are not paid within 14
days of the notification to the remitter
that his or her check or other financial
instrument used to pay the filing fee
has been returned as not payable; or

(3) If any of the following cir-
cumstances occur before the bene-
ficiary’s or self-petitioner’s journey to

VerDate 11<MAY>2000 08:40 Jan 23, 2001 Jkt 194025 PO 00000 Frm 00173 Fmt 8010 Sfmt 8010 Y:\SGML\194025T.XXX pfrm01 PsN: 194025T


